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Albert Martin Hales 


Albert M. Kales, a director of the American Judicature Society, and one of 
its founders, died July 26, 1922, at the age of forty-seven years. Few lawyers of 
our times have engaged in as many activities within their profession, and with 
equal ‘brilliancy, as did Mr. Kales in the twenty-three years following his admission 
to practice. It would be difficult to say whether he took higher rank as practitioner 
in trial and appellate courts than as legal author and critic, or that his law school 
teaching was not equally successful. In all of these fields his effort was expended 
joyfully. In any one he could have spent a lifetime happily and masterfully. But 
with only one life to spend, he could not give up any of these three pursuits. 

To Albert M. Kales the atmosphere of the law school was irresistibly attractive, 
not for the comfortable ease traditionally ascribed to academic halls, but because 
to him it implied intellectual freedom and stimulation. He was successively attached 
to the law schools of Northwestern, Harvard and Chicago Universities, but, except 
for one year, did not permit teaching to interfere with a strenuous career at the bar. 
His voluminous writing was done in the hours which others would have assigned 
to recreation. 

There was a fourth side to Albert Kales’ professional career, the most impor- 
tant of all, though not so widely known. His innate devotion to progress, to clarity, 
to whatsoever things are true and of good report made him the inevitable foe of 
slovenly judicial processes. He was among the very few pioneers who fifteen years 
ago held that reform in the administration of justice in this country implied far 
more than the revision of pleading and practice. 

And so, with characteristic zeal and thoroughness, Albert M. Kales studied 
the problems involved in judicial organization, and judicial selection and tenure. 
Here his rare combination of penetrating analysis, objective thinking and dauntless 
courage placed him in the front rank, but his modesty led to the presentation of 
many of his theories and proposals in such impersonal form as to deprive him of 
the credit due a brilliant explorer and inventor. 

To Albert M. Kales, more than to any other individual, is due the content of 
the phrase “reform of the administration of justice” as now employed. In the 
year 1910 he drafted, perhaps merely as intellectual exercise, a judi¢ature act 
for Cook* County which unified its six courts and co-ordinated its numerous judges. 
(Ill. L. R. vol V, p. 205, 336). In his introduction to this visionary enterprise the 
author declared that he was probably fifty years ahead of the times. The last 
number of this JOURNAL told of the adoption of Albert Kales’ plan by the IIli- 
nois constitutional convention. 

We have referred to the qualities which tend to establish themselves. But in 
the case of Kales the visible output is so much less than the man himself that it 
would be all but impossible to convey to those who never knew him personally an 
impression. sufficiently strong of the great attraction he exerted. He radiated a 
feeling of wholesomeness and genuineness, of simplicity and cordiality—the at- 
tributes of a great and courageous heart and an enterprising and masterful mind. 

The great foundations which Kales planned and helped to place will in time 
support a structure to which innumerable lives will contribute. The walls ‘are ris- 
ing and the workmen are many. There is abundant work for all. But there will 
never be again another equal to the architect. 
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Possible and Needed iReletes in the Administra- 
tion of Civil Justice in the Federal Courts’ 


By the Hon. William Howard Taft, 
Chief Justice of the United States 


I hope you feel in a proper state of 
mind this morning, in view of the roof 


under which you are gathered. I don’t 


know any reason why the distinction was 
_made by which Lord Shaw of Dun- 


fermline should speak in a place where. 


athletic contests had theretofore been had, 
and I should be assigned to this sacred 
structure. It was doubtless because they 
knew that Lord Shaw could be trusted 
anywhere. I am sorry that we have not 
had the'benefit of this fine church audi- 
torium for all the sessions. I feel in 
speaking here ag if I were enjoying an 
undue privilege, as if it were denying to 
others the equal protection of the law, not 
to give them the same opportunity. How- 
ever, I shall need your prayers and all 
your self-restraint to keep your attention 
to what I have to present to you this 
morning, because it is going to be dry to 
the point of satisfying the Anti-Saloon 
League. 

For many years, the disposition of 
business in the Federal courts of first 
instance was prompt and satisfactory. 
This was because the business there was 
limited, and the force of judges sufficient 
to dispose of it; but of recent years the 
business has grown because of the ten- 
dency of Congress toward wider regula- 
tion of matters plainly within the federal 
power which it had: not been thought 
wise theretofore to subject to Federal 
control. More than that, the general 
business of the country, and the conse- 
quent litigation growing out of it, has 
increased, so that even in fields always 
occupied by the Federal courts, the 
judicial force has proved inadequate. In 
this situation, the war came on, statutes 
were multiplied, and gave a_ special 
stimulus to Federal business. Since the 
war there has been a great increase of 


1. An address delivered at the 1922 meeting of the 
American Bar Association. 


crimes of all kinds throughout the 
country. This within the federal juris- 
diction has included depredations on in- 
terstate commerce, schemes to defraud in 
which are used facilities furnished by the 
general goyernment. 

Then under the inspiration of the 
war, traffic in intoxicating liquors was 
forbidden, and under the same inspira- 
tion the 18th Amendment was passed 
and the Volstead law -was put upon 
the statute books. Prosecutions under 
this law alone have added to the busi- 
ness in the federal courts certainly 
ten per cent; while cases growing out of 
the income and. other war taxation, out 
of war contracts and claims against the 
government, have made discouraging ar- 
rears in many congested centers. The 
criminal business ‘has usually been first 
attacked, and the effort to: dispose of it 
has in many jurisdictions completely 
stopped the work on the civil side. 

The Attorney General, properly as it 
seems to me, conceived that the first step 
to take was the creation of new judge- 
ships. A bill was introduced in both 
Houses tur the addition of 18 district 
judges to the judicial force, two for each 
circuit, who were not to be assigned to 
any district, but were to be subject to 
call to any district in the circuit in 
which they were appointed, to assist the 
existing district judges. In addition, 
these judges and the existing district 
judges were made subject to assignment 
from one circuit to another where the 
business required it. The suggestion of 
a flying squadron of judges did not meet 
with approval in the House of. Repre- 
sentatives, and the Judiciary Committee 
of that body preferred to. add local dis- 
trict judges for the districts where the 
congestion was most apparent. 

Accordingly a bill was put through 
which made the judges in twenty-one dis- 
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tricts. The bill when it reached the Sen- 
ate was modified somewhat. The bill went 
to conference, and a bill which provides 
for twenty-four new district judges and 
one circuit judge in the Fourth Circuit 
has been reported to both houses. It is 
opposed, and will doubtless lead to dis- 
cussion ; but in view of the previous votes 
in the two Houses, it seems likely that the 
bill will pass before the close of this 
Congress.” 


Judicial Council Provided 


The bill contains a very important pro- 
vision, which it seems to me will make 
for expedition and efficiency. While the 
districts which receive new judges are 
those in which additions to the judicial 
force are most needed, there are arrears 
in other districts and the delays and de- 
feats of justice are not confined to the 
normal jurisdiction of the twenty-four 
new judges. The new bill authorizes a 
judicial council of ten judges, consisting 
of the Chief Justice and the senior asso- 
ciate judge of each circuit, which is to 
meet in Washington the last Monday in 
September, to consider reports from each 
district judge with a description of the 
character of the arrears, and a recommen- 
dation as to the extra judicial force 
needed in his district. The conference 
thus called is to consider at large plans 
for the ensuing year by which the dis- 
trict judges available for assignment may 
be best used. The senior circuit judge of 


each circuit is given authority to assign 


any district judge of one district to any 
other in his circuit, while the Chief Just- 
ice is given authority to assign any dis- 
trict judge in one circuit to a district in 
_any other circuit, upon request of the 
senior circuit judge of the circuit to 
which the district judge is to be assigned, 
and the consent of the senior circuit 
judge of the circuit from which he is to 
be taken. 

These provisions allow team work. They 
throw upon the council of judges, which 
is to meet annually, the responsibility of 
making the judicial force in the courts 
of first instance as effective as may be. 
They make possible the executive appli- 


2. The bill has since passed both Houses. 


cation of an available force to do a work 
which is distributed unevenly throughout 
the entire country. It ends the absurd 
condition, which has heretofore prevailed, 
under which each district judge has had 
to paddle his own canoe and has done as 
much business as he thought proper. 
Thus one judge has broken himself down 
in attempting to get through an impos- 
sible docket, and another has let the ar- 
rears grow in a calm philosophical con- 
templation of them as an inevitable neces- 
sity that need not cause him to lie awake 
nights. It may take some time to get 
this new machinery into working opera- 
tion, but I feel confident that the ehange 
will vindicate itself. The application of 
the same executive principle to the dis- 
position of legal business ® the municipal 
courts of certain cities, and in-the courts 
of some states, has worked well. Although 
the whole United States is a more diffi- 
cult field in which to apply it, there 
would seem to be no reason why its more 
ambitious application should not prove 
useful, 

A good many objections, I may state 
informally, have been made to that fea- 
ture of the bill. It is thought that it im- 
parts too much power to the council of 
judges, and especially to the Chief Jus- 
tice. Gentlemen have suggested that I 
would send dry judges to wet territory 
and wet judges to dry territory, oblivious 
of the fact that the Chief Justice has not 
the means of assigning them to any par- 
ticular work in any district to which he 
may assign them, and that assignment to 
cases must necessarily be made by the 
local circuit judge who is in charge, and 
oblivious of the fact also that it is only 
by the consent of the two circuit judges 
that he can act. It nevertheless did serve 
to call out in the discussion references 
to Jeffreys, and other notorious judges in 
the history of our profession, that did not 
seem to be altogether complimentary to 
those to whom the references were ap- 
plied. 

The Appellate Courts 


Second, I come to the appellate busi- 
ness in the Federal system. In the old 
days when business was light in all the 
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Federal courts, the appeals and writs of 
error that were taken to the Supreme 
Courts were not sufficiently numerous to 
occupy the full time of the Supreme 
Court and the Justices were able to do 
a large amount: of circuit work. Indeed, 
under the statute, until recent years, a 
circuit justice was required to visit each 
district in the circuit to which he was 
assigned, once in two years. As the ap- 
pellate business grew, however, this rule 
became more honored in the breach than 
in the observance, and it has now been 
properly repealed. Its existence, how- 
ever, showed that there was a time when 
its obligation was not unreasonable. 

In 1891 a new intermediate court was 
created—the Circuit Court of Appeals, 
one to each circuit—and the circuit 
judges were ultimately increased so as to 
give three or more circuit judges for each 
court of appeals, except that of the 
Fourth circuit where there are only two. 


Appeals weré allowed from the courts of 


first instance to the Circuit Court of 
Appeals, and, speaking ° generally, the 
judgments of the new court in cases de- 
pending on diverse citizenship, patent 
cases, admiralty cases and criminal cases, 
by this and subsequent legislation, were 
made final. This very radical change was 
made necessary by the arrears in the Su- 
preme Court, which put the Court three 
years behind. in the disposition of its 
cases. The new system worked a great 
reform, and the Court was able to catch 
and keep up with its business until with- 
in recent years. Now there is an inter- 
val of fifteen months between the time 
that a case is filed in the Court and its 
hearing. This is due not alone to the 
number of cases filed, but is due to the 
fact that with the increasing number of 
cases in which emergent public interest 
demands that a speedy disposition be 
had, many cases are taken out of their or- 
der and are advanced. Much of the time 
of the Court is consumed in the hearing 
of such cases and the regular docket is 
delayed. 

The members of the Supreme Court 
have become so anxious to avoid another 
congestion like that of the decade be- 


fore 1891, that they have deemed it prop- 


er themselves to prepare a new bill amend- 
ing the jurisdiction of the Supreme Court 
and to urge its passage. It is now pend- 
ing in both Houses of Congress. The act 
of 1891 introduced into the appellate 
system a discretionary jurisdiction of the 
Supreme Court over certain classes of 
cases. It proceeded on the theory that so 
far as the litigants were concerned, their 
rights were sufficiently protected by hav- 
ing one trial in a court of first instance, 
and one appeal to a court of appeal, and 
that an appeal to the Supreme Court of 
the United States should only be allowed 
in cases whose consideration would be in 
the public interest. Accordingly under 
existing law, appeals in diverse citizen- 
ship cases, in patent cases, in bankruptcy 
cases, in admiralty cases, and in criminal 
cases, can now reach the Supreme Court 
for review only when that Court shall, 
after consideration of the briefs and rec- 
ord, deem it in the public interest to grant 
the writ of certiorari. By the act of 1916, 
this discretionary power of the Court was 
extended and its obligatory jurisdiction 
reduced, as to review of state court judg- 
ments, so that now the only questions 
which can come by writ of error from a 
state court to the Supreme Court as a 
matter of right, are those in which the 
validity of a state statute or authority or 
of a federal statute or authority under 
the Constitution has been the subject of 
consideration by the state court, and has 
been sustained in the former, or denied 
in the latter case. All constitutional 
questions arising in the federal courts, 
that is, in the district courts or the Cir- 
cuit Court of Appeals subject to review, 
may under existing law be brought to the 
Supreme Court as of right. 


Supreme Court to Control Appeals 


The new bill increases this discretion- 
ary appellate jurisdiction now vested in 


_the Supreme Court so that no case of any 


kind can be taken from the Circuit Court 
of Appeals to the Supreme Court of the 
Tnited States without application for a 
certiorari. Obligatory appeals from all 
other courts subordinate to the Supreme 
Court of the United States. from the Fed- 
eral District Courts in a limited class of 
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cases and from the State courts are also 
abolished and only review by certiorari 
is provided. This includes the Court of 
Appeals of the District of Columbia and 
the Court of Claims, as well as the Ter- 
ritorial courts. Direct appeals from the 
District Courts to the Supreme Court in 
jurisdictional and constitutional ques- 
tions are abolished and such questions 
are to reach the Supreme Court only 
through the Circuit Court of Appeals. 
These changes, it is thought, will give the 
Supreme Court such control over the 
business that it can catch up with its 
docket. 

The objection urged to the bill is that 
it gives the Supreme Court too wide dis- 
cretionary power in respect to granting 
appeals, and that a thorough examination 
of the cases on the applications for cer- 
tiorari is impossible. 

The bill has been recommended by the 
members of the Court only after a very 
full consideration of the subject. They 
are convinced that it is the best and safest 
method of avoiding arrears on their 
docket. It does not need an extended and 
close argument upon the merits of a ques- 
tion to enable the Court to decide whether 
it is important enough in a public sense 
to justify its consideration. 

It is not necessary upon such an ap- 
plication for the Court to decide the is- 
sues which were considered below. That 
is not what the certiorari should turn on. 
The court can quickly acquire knowledge 
of the nature of the questions in the case 
from the briefs filed. To allow an oral 
argument on such applications would be 
largely to defeat the purpose of the bill. 
Every brief presented is carefully exam- 
ined by each member of the court and 
every case is voted on. I just want to 
emphasize that, because I am a witness. 

The class of cases most pressed upon 
the Court for the writ of certiorari are 
not the cases that involve serious con- 
stitutional questions. The motive of the 
litigants in most cases is merely to get 
another chance to have questions of im- 
portance to them, but not of importance 
to the public, passed upon by another 
court. 


The discretionary power of the Su- 
preme Court in allowing appeals in cer- 
tain cases coming from state Supreme 
Courts and involving Federal constitu- 
tional questions is very little enlarged by 
the new bill. The change in the new bill 
on this point was made rather to clar- 
ify the meaning of the existing law than 
to enlarge the Court’s discretion, and if 
objected to may well be stricken out. The 
general power of certiorari in such con- 
stitutional questions was conferred in the 
act of 1916 and has been exercised ever 
since. It was granted because Congress 
found that counsel were often astute in 
framing pleadings in state courts to cre- 
ate an unsubstantial issue of Federal con- 
stitutional law and so obtain an unwar- 
ranted writ of error to the Supreme Court. . 
It was, therefore, thought wise not to per- 
mit a writ of error as of right in any 
cases except in those in which the plain- 
tiff in error could show that a state court 
had held a state statute valid which was 
said to be in violation of the Federal 
Constitution, or a Federal statute invalid 
for the same reason ; and to require in all 
other cases of alleged violation of Federal 
constitutional limitation that the Su- 
preme Court should be given a prelim- 
tnary opportunity on summary hearing 
to say whether the claim made presented 
a real question of doubtful constitutional 
law, or was, on its face, unworthy of 
serious consideration in view of settled 
principles. It was thought that a eourt 
very familiar with such questions by con- 
stant application of them could in a sum- 
mary hearing separate wheat from chaff 
and promptly end litigation, the continu- 
ance of which must do great injustice 
to the successful party below, and, what 
is more important, clog the docket and 
delay the hearing of meritorious causes. 

As already said, the new bill extends 
the certiorari jurisdiction of the Supreme 
Court to constitutional questions which 
are decided by the Federal Circuit Courts 
of Appeal. This is an amendment of ex- 
isting law which will substantially reduce 
the docket of the Supreme Court and is 
justified and required for the same rea- 
sons as those which led to the act of 1916. 
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lf in two Federal courts whose reason for 
being is to protect the rights of individ- 
uals against local prejudice in state 
courts, or against infraction of their Fed- 
eral constitutional rights, a complainant 
is defeated, surely it is not conferring 
undue power upon the Supreme Court, 
whose members ‘are engaged daily and 
for years in the consideration of such 
questions and their final adjudication, to 
provide a preliminary investigation into 
their seriousness and importance, before 
burdening that Court and its docket with 
a lengthy and formal hearing. The pub- 
lic and other litigants have rights in re- 
spect of frivolous and unnecessary con- 
sumption of the time of the Supreme 
Court which the use of the writ of cer- 
tiorari seems to be the only practical 
method of preserving. 
The Problem of Successive Appeals 

Too many appeals impose an unfair 
burden on the poor litigant. Gentlemen, 
speed and despatch in business are es- 
sential to do justice. 

Various methods have been adopted 
to limit appeals to courts of last resort. 
The costs have been made heavy. But that 
puts the privilege within the reach of the 
longer purse. Again classification by 
subject matter has been attempted, but 
this has not prevented clogging the docket 
with cases presenting no question of gen- 
eral interest or difficulty. In California, 
in Ohio, in Illinois, and in other states, 
the legislature has extended to the State 
Supreme Court a discretion, after pre- 
liminary and summary examination, to 
grant or deny appeals. 

The failure of the Supreme Court to 
lay down definite rules for determining 
the cases in which certioraris should be 
granted has called for adverse comment. 
This is unjust. Certain general rules have 
been laid down. The writ is used to se- 
cure uniformity of decision in subordi- 
nate courts of appeal and to decide ques- 
tions of general public importance which 
are not well settled. It is said that this 
is vague. But the very postulate upon 


which the discretion is granted is that 
definite rules for determining the appeal- 
able cases have not proved satisfactory, 


and that it is better to let the Supreme 
Court distinguish between questions of 
real public importance and those whose 
decision is only important to the litigants. 

The members of the Court have rec- 
ommended the new bill to Congress be- 
cause they believe it to be the most 
effective way of speeding the disposition 
of causes before it and therefore speed- 
ing justice. The gain which the arrears 
have made upon the Court during this 
last year down to July 29th is represented 
by seventy cases, or eighteen per cent, 
and while the Court will make an effort 
to reduce its arrears, the prospect is, in 
view of the great additions to business 
in the subordinate courts, that the Court 
will fall further and further behind. 

I may speak of a secondary reason why 
this bill should pass. The-statutes de- 
fining the jurisdiction of the Supreme 
Court and of the Circuit courts of Appeal 
are not as clear as they should be. It is 
necessary to consult a number of them in 
order to find exactly what the law is, and 
I regret to say that without clarification 
by a revision, the law as to the jurisdic- 
tion of the Supreme Court, and of the 
Circuit Courts of Appeal, is more or less 
a trap, in which counsel are sometimes 
caught. This bill removes all technical 
penalties for mistaken appellate fomedies. 

Of course amendments could be made 
which would easily cut down the work of 
the Supreme Court, if Congress wishes to 
adopt a different function for the Federal 
courts than they now have. If it chooses 
to abolish the inferior federal courts or 
to take away their jurisdiction in diverse 
citizenship cases and in cases involving a 
federal question, as has been suggested 
by some, it would relieve business con- 
gestion in them and in-the Supreme 
Court. The theory is advanced that a 
citizen of one state now encounters no 
prejudice in the trial of cases in the state 
courts of another state, and that the con- 
stitutional ground for the diverse citizen- 
ship of Federal Courts has ceased to op- 
erate. If the time has come to cut down 
the subject matter of Federal jurisdic- 
tion, it simplifies much the question of 
the burden of work in the federal courts, 
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but that has not been the tendency of late 
years. I venture to think that there may 
be a strong dissent from the view that 
danger of local prejudice in state courts 
against non-residents is at an end. Liti- 
gants from the eastern part of the coun- 
try who are expected to invest their capi- 
tal in the West or South, will hardly 
concede the proposition that their inter- 
ests as creditors will be as sure of impar- 
tial judicial consideration in a western 
or southern state court as in a Federal 
court. The material question is not so 
much whether .the justice administered 
is actually impartial and fair as it is 
whether it is thought to be so by those 
who are considering the wisdom of in- 
vesting their capital in states where that 
capital is needed for the promotion of en- 
terprises and industrial and commercial 
progress. No single element in our gov- 
ernmental system has done so much to se- 
cure capital for the legitimate develop- 
ment of enterprises throughout the West 
and South as the existence of Federal 
courts there, with a jurisdiction to hear 
diverse citizenship cases. But of course 
the taking away of fundamental juris- 
diction from the Federal Courts is within 
the power of Congress, and it is not 
for me to discuss such a legislative pol- 
icy. My suggestions are intended to meet 
the situation as it is, and to secure some 
method by which the litigation under ex- 
isting law may be promptly and justly 
dispatched. The trial of criminal cases 
in the Federal Courts is not within the 
scope of this paper. 


Would Abolish Dual System of Justice 


An important improvement in the civil 
practice in the Federal Courts is one that 
in my judgment ought to have been made 
long ago. It is the abolition of two sep- 
arate courts, one of equity and one of law, 
in the consideration of civil cases. It has 
heen preserved in the Federal Court, 
doubtless out of respect for a distinction 
which is incorporated in the description 
of the judicial power granted to the Fed- 
eral government in the Constitution of 
the United States. But many state courts 
have years ago abolished the distinction 


and properly have brought all litigation 
in their courts into one form of civil ac- 
tion. No right of a litigant to a trial by 
jury on any issue upon which he was en- 
titled to the right of trial by jury at com- 
mon law need be abolished by the change. 
This is shown by the every day practice 
in any state court that has a code of civil 
procedure. The same thing is true with 
reference to the many forms of equitable 
relief which were introduced by the Chan- 
cellor to avoid the inelasticity, the rigid- 
ity, inadequacy and injustice of common 
law rules and remedies. The intervention 
of a proceeding in equity to stay proceed- 
ings at common jaw and transfer the is- 
sues of a case to a hearing before the 
Chancellor was effective to prevent a jury 
trial at common law, and would not be 
any more so under a procedure in which 
the two systems of courts were abolished. 
Already under the Federal code, there is 
a statutory provision which has not yet 
been much considered by the courts, by 
which an equitable defense may be pleaded 
to a suit at law. If we may go so far, it is 
a little difficult to see why the distinction 
between the two courts may not be wholly 
abolished, and the constitutional right of 
trial by jury retained unaffected. 

If the separation of equity and law for 
the purpose of administration is to be 
abolished in the Federal system, and they 
are to be worked out together in the same 
tribunal, then a new procedure must be 
adopted. Who shall do it? Shall Con- 
gress do it or merely authorize it to be 
done by rules of Court? Congress from 
the beginning of the government has 
committed to the Supreme Court the duty 
and power to make the rules in equity, the 
rules in admiralty, and the rules in bank- 
ruptcy. Moreover, this American Bar 
Association has for some years been press- 
ing upon Congress the delegation of power 
to the Supreme Court to regulate by rule 
the procedure in suits at law. There 
would seem to be no reason why, where 
the more difficult work of uniting legal 
and equitable remedies in one procedure 
is to be done, the Supreme Court, or at 
least a Committee of Federal Judges, 
should not be authorized and directed to 
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do it. Of course the present statutes gov- 
erning a separate administration of law 
and equity must be amended or revised 
by Congress, and certain general require- 
ments be declared, but the main task of 
reconciling the two forms of procedure 
can be best effected by rules of Court. 


England Solves Historic Problem 


The same problem arose in the courts 
of England and has been most successfully 
solved. By the Judicature Act of 1873, 
Parliament vested in one tribunal, the 
Supreme Court of Judicature, the admin- 
istration of law and equity in every cause 
coming before it. By subsequent acts, the 
divisions of that Court were reduced to 
three divisions: (1) the King’s Bench; 
(2) Equity; (3) and Probate, Divorce 
and Admiralty, as they now are. They 
are all merely parts of the same court, but 
for convenience the suits are brought in 
those divisions respectively corresponding 
to the remedies sought. If it happens that 
what would have been equitable relief is 
sought in the King’s Bench, it may be 
granted there, but it is more likely to be 
assigned to the Equity Division, and 
vice versa. Judges familiar with the 
equity practice are appointed to the 
Equity Division, and those familiar with 
the law side of the practice are sent to 
the King’s Bench. Then there has grown 
up a separate branch of the High Court 
in which only commercial cases are heard, 
and to that Court judges familiar with 
the law merchant and commercial con- 
tracts and customs are assigned. There 
is the same division of the practice among 
the barristers under the influence of the 
older separation of law and equity admin- 
istration, but the courts of the High 
Court are now all one court, with full 
power to give any kind of relief the na- 
ture of the case requires. Parliament 
gave to a commission of the judges and 
representatives of the Barristers and Sol- 
icitors, power to recommend rules of prac- 
tice for this new system, and to the Courts 
to adopt them. The present procedure 
is the result of rules adopted in 1883, 
amended from time to time by the same 
authority as the experience with the exist- 
ing rules showed the necessity. The rules 


and amendments are reported to Parlia- 
ment for its rejection or amendment, but 
until that is forthcoming, they control 
the procedure. 

It was my good fortune during three 
weeks of this summer to be able to at- 
tend the hearings of all the various 
branches of the courts of England in Lon- 
don. 

I have head it questioned whether, in 
view of the report that was given in this 
country as to my activities that were not 
exactly judicial or professional, it was 
possible for me to absorb any knowledge 
with reference to the practice in the Eng- 
lish courts. I think Lord Shaw has lent a 
little support to that view by certain re- 
marks that I have heard him make. I 
am not disposed to say that in an ordi- 
nary case such evidence would not be con- 
vincing. But to men who have attended 
the meetings of the American Bar As- 
sociation, and know what a single indi- 
vidual of digestive experience can do in 
the matter of functions for a week, a 
great deal will seem possible in three 
weeks. 

I may stop to say that I am deeply 
grateful for the reception that was given 
me as Chief Justice by the Bench and the 
Bar of England, and for the truly broth- 
erly spirit which they manifested. Of 
course, one cannot separate himself from 
the personal in such a manifestation. He 
knows it is not really personal, but rep- 
resentative, but he thanks God that he 
happens to be the personal representative 
to receive it. They opened their arms. 
Everything that they could do they did. 
It showed to me what I have always 
thought to be the case, that one of the 
strongest bonds between this country and 
Britain is the bond between professional 
men of the law and the judges who have 
to do with the administration of justice 
in both countries. 

In connection with this general subject, 
the treasurer of the Association, Mr. 
Wadhams has asked me to read a letter, 
which I am sure you will be glad to hear. 


The Royal Courts of Justice, London, 
July 21, 1922. 


At the suggestion of Viscount Cave, who 


AMERICAN JUDICATURE SOCIETY 43 


enjoyed the hospitality.of the American Bar 
Association the year before last, and with 
the approval of the Lord Chancellor, I am 
writing to you, tentatively, to ascertain 
whether I might send you a formal invita- 
tion to the American Bar Association to 
hold their annual meeting in 1924 in. Lon- 
don. It will be a great honor and pleasure 
to the Bar of England if this could be ar- 
ranged. 

There are a number of matters, such as 
the time, the places of meeting, and facili- 
ties which would have to be considered, 
as well as minor details, but if you were to 
let me know that the invitation would be 
acceptable to the American Bar Association, 
it would be a pleasure to me to send you a 
formal invitation upon hearing from you. 

Perhaps at the same time you would let 
me know the number who would be likely 
to come and the time during which the 
meetings would last. These matters, how- 
ever, I leave for further consideration, and 
ask you to let me know as a preliminary 
whether my suggestion is one that the 
American Bar Association would entertain. 

I feel sure that there are many of the 
Bench and Bar here who would be glad to 
join in offering a welcome to your Associa- 
tion, and who hope, as I do, that the plan 
may be found possible. 

Believe me, 

Yours very truly, 


ERNEST M. POLLOCK. 


Sir Ernest Pollock is the Attorney-Gen- 
eral of England. 

With respect to that suggestion, I may 
say that I was in attendance at the so- 
called Grand Night, at Gray’s Inn, in 
London. The Lord Chancellor was there, 
the President of the Probate, Divorce, 
and Admiralty Division, Sir Henry 
Dukes, Mr. Justice Darling, Sir John 
Simon, and a number of others. The 
question of such a visit was discussed. 
They were all strongly in favor of it. 
And I can assure you that if the Associa- 
tion deemsit wise to accept this for the 
year 1924, those who go will never regret 
it or forget it. The Lord Chancellor, 
Viscount Birkenhead, I have been pres- 
sing to come to this country and attend 
the meeting of the American Bar Associa- 
tion next year. I am not sure how his 
engagements will be, but that he will be 
delighted to come, if he can come, I know. 
Certainly the American Bar Association 
would be delighted to receive him, not 
only as the highest judicial officer of Great 
Britain, but as a man of the greatest 
ability and the greatest charm, and a man 


that you would be glad to take into your 
bosom as a fellow judge and fellow mem- 
ber of the Bar. 

Now, having proved to you that I gave 
sufficient attention to the practice in the 
Royai Courts, I am going to give you my 
conclusions. 

I had looked into the description of 
the procedure which obtains in those 
courts as described in a very useful book 
prepared by Mr. Samuel Rosenbaum, of 
the Philadelphia Bar, entitled “The Rule- 
Making Authority in the English Su- 
preme Court,” and I was permitted to 
be present and note the practical opera- 
tion of the rules. The history of their 
adoption is set out in great detail by Mr. 
Rosenbaum, and I shall not detain you 
with an attempt at even a resume of the 
growth of the system and the remarkable 
character of the reform which was ef- 
fected through the rules in the administra- 
tion of English justice. Nor am I com- 
petent to do so with accuracy of detail. 
I can only essay ‘a most general descrip- 
tion. 

If one will read the contrast between 
the dreadful inadequacy of English 
Courts and the administration of English 
justice in 1837, when Victoria ascended 
the throne, and their efficiency and ad- 
mirable work in 1887, when she cele- 
brated her golden jubilee, as described by 
Lord Bowen, one of the great English 
Judges, in his Jubilee essay on the Ad- 
ministration of Law, he may well take 
courage as to what may be done with our 
system in the way of bettering it. De- 
scribing the result of the change of pro- 
cedure by Rules of Court, Lord Bowen 
used these words: 

“A complete body of rules—which pos- 
sess the great merit of elasticity, and 
which (subject to the vote of Parliament) 
is altered from time to time by the judges 
to meet defects as they appear—governs 
the procedure of the Supreme Court and 
all its- branches. In every cause, what- 
ever its character, every possible relief 
can be given with or without plead- 
ings, with or without a formal trial, with 
or without discovery of documents and 
interrogatories, as the nature of the case 
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prescribes—upon oral evidence or affi- 
davits, as is most convenient. Every 
amendment can be made at all times and 
all stages,in any record, pleading, or pro- 
ceeding, that is requisite for the purpose 
of deciding the real matter in contro- 
versy. It may be asserted without fear of 
contradiction that it is not possible in 
the year 1887 for an honest litigant in 
Her Majesty’s Supreme Court to be de- 
feated by any mere technicality, any slip} 
any mistaken step in his litigation. The 
expenses of the law are still too heavy, 
and have not diminished pari passu with 
other abuses. But law has ceased to be 
a scientific game that may be won or lost 
by playing some particular move.” 

The justness of this summary is thus 
upheld by that great jurist, Mr. Dicey: 

“Any critic who dispassionately weighs 
these sentences, notes their full mean- 
ing, and remembers that they are even 
more true in 1905 than in 1887, will par- 
ticularly understand the immensity of the 
achievement performed by Bentham and 
his school in the amendment of procedure 
—that is, in giving reality to the legal 
rights of individuals.” 

The Judges Made Responsible 


The means by which this reform was 
accomplished and the avowed object of 
the framers of the rules was to effect “a 
change in procedure which would enable 
the Court, at an early stage of the litiga- 
tion, to obtain control over the suit and 
exercise a close supervision over the pro- 
ceedings in the action.” Thus could dil- 
atory steps be eliminated, unnecessary 
discovery prevented, needed - discovery 
promptly had, and the decks quickly 
cleared for the real nub of the case to be 
tried. It was first proposed to discard 
pleadings, but this was abandoned. Suit 
is begun by service of a writ of summons. 
Shortly after the appearance of the de- 
fendant, a summons for direction is is- 
sued to him, at the instance of the plain- 
tiff, requiring him to appear before a 
Master or Judge to settle the future pro- 
ceedings in the cause. In the King’s 
Bench this work is done by Masters. In 
equity and commercial cases it is usually 
done hy the Judge to whom the case is 
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assigned. The Master or Judge makes 
an order as to the manner in which the 
cases shall be carried on and tried. In 
cases in which the original writ is en- 
dorsed with notice that the claim is for 
a fixed sum as upon a contract, a sale of 
goods, a note or otherwise, and the plain- 
tiff files an affidavit that there is no de- 
fense, the Master may require the de- 
fendant to file an affidavit showing that 
he has a good defense and specifying it, 
before he may file an answer. If he files 
no such affidavit, summary judgment goes 
against him. In other cases, the Master 
or Judge makes an order, fixing time for 
pleadings and kind of trial, and no step 
is thereafter taken without application to 
the Master or Judge, so that the latter 
supervises all discovery sought, decides 
what is proper, and requires the parties 
to lay their cards face up upon the table 
and the real issue of fact and law is 
promptly made ready for the trial. 

I sat with Sir T. Wills Chitty, the 
learned and most effective Head Master of 
the King’s Bench, and saw the solicitors 
come in, sometimes barristers come before 
him to shape up the issues, the pleadings 
and the directions for trial. He knocked 
the heads of the parties together so that a 
clear issue between them was quickly 
reached. 

Demurrers are abolished. An objection 
in point of law may be made either at or 
after the trial of the facts. Discovery 


‘may be had by a mere letter of inquiry 


from the solicitor of one party to the 
other, and any refusal is at once submit- 
ted to the Master or Judge. Should either 
party object to the orders of a Master, 
the question can be at once referred to the 
Judge who is to try the cause and passed 
on. The pleadings are very simple. They 
are a statement of claim and an answer. 
Great freedom is allowed as to joinder 
of actions and parties and in respect of 
setoffs and counterclaims. The pleadings 
are prepared on printed forms prepared 
for use according to the rules, with details 
written into the paragraphs. The nature 
of the claim is stated in a very brief way. 
A blank paragraph is left in the form for 
particulars as to the main facts and for 
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reference to documents relied on, copies of 
which are appended to the pleading. The 
main facts and the documents upon which 
each side relies to establish its case or de- 
fense are thus brought out by discovery, 
and all in a very short time. Admissions 
of important facts are elicited by each 
side from the other to save formal proof 
and its expense, on penalty of costs for 
refusal if the fact proves to be uncon- 
tested. 


English Procedure Expeditious 


The effect of the administration of 
justice under these rules can be shown in 
some degree by reference to the judicial 
statistics of England and Wales for 1919 
in the disposition of cases in the High 
Court of Justice, King’s Bench Division. 
The summonses issued in the King’s 
Bench Division in a year amounted to 
43,140. In 14,244 cases, judgments were 
‘entered for the plaintiff. In 386 cases, 
judgments were entered for the defendant. 
In 526 cases other judgments were entered 
than either for the plaintiff ‘or the de- 
fendant, making a total of 15,136 judg- 
ments entered in the suits brought. This 
would leave undisposed of about 28,000 
writs of summons issued. This sum rep- 
resents the suits brought which were 
abandoned or which resulted in satisfac- 
tion of the claim without further proceed- 
ing beyond the issuing of the summons. 
Of the judgments rendered, over 9,000 
were entered in default of appearance of 
the defendant; 756 by default other than 
in default of appearance. 2,684 judg- 
ments were entered as summary judg- 
ments under Order 14, because the de- 
fendant would not make the necessary 
affidavit to justify his securing leave to 
answer. One hundred and forty-one judg- 
ments were rendered after trial with a 
jury. Eight hundred and thirty-six judg- 
ments were rendered after trial without a 
jury. Thirty-five were rendered on the 
report of the official referee. Of the judg- 
ments for defendants, 55 were rendered 
after trial with a jury, and 309 after trial 
without a jury. This shows how thor- 
oughly the preliminary steps to the pre- 
paring of the issue winnows out the cases 


and disposes of them without further 
clogging of the docket. 

The speed with which this system dis- 
poses of the business was testified to by 
the New York State Laws Delays Com- 
mission twenty years ago, It reported 
to the Governor in 1903 that 23 judges 
of the High Court of Judicature in Eng- 
Jand actually tried twice the number of 
cases in a year that 41 judges in New 
York City tried in the same time, and 
that the difference was due to the opera- 
tion of summons for directions and the 
summons for summary judgment. The 
Report was approved by the Association 
of the Bar of the City of New York, 
Judge Dillon then being Chairman of the 
Judiciary Committee of that body. It 
was sought to introduce this reform for 
New York City by act of the Legislature 
providing for fifteen Masters, but it is 
said to have been beaten by the influence 
of those who did not wish to abolish the 
referee patronage in the New York 
Courts. 

The English system is adapted to the 
conditions prevailing in that country and 
has been built up on the traditions of the 
Bench and Bar, which do not have the 
same force here. Moreover, it is much 
more applicable to the disposition of the 
litigation of a great city like New York, 
Chicago or Philadelphia, as the New York 
Commission found it to be, than to our 
Federal Courts of first instance. In the 
first place, the territorial jurisdiction in 
England is a compact one, embracing only 
England and Wales, and in which there 
are 500 county courts, disposing, under 
the simplest procedure, of much of the 
business involving less than £300.* The 
branches of the High Court of Judicature 
to which these rules of procedure apply 
are centered in London, the judges live 
there, and while the assizes are held at 
various towns in England and in Wales, 
access to London is easy, and the natural 
result is that the important cases are gen- 
erally either brought in London or ulti- 
mately reach there for their disposition. 
The division of the profession into bar- 
risters and solicitors, and the small num- 


8. There are fifty-seven County Court judges in 
England and Wales. 
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ber of the active members of the Bar, as 
compared with our own, make it easy to 
form an atmosphere of accommodation on 
the part of the counsel toward the court 
and toward one another, which could 
hardly exist in the administration of jus- 
tice in a Federal court covering all or 
half a state, and involving litigation in 
which the counsel who appear are en- 
gaged in that court in only a small part 
of their practice. The English barristers 
only know their clients through the briefs 
of the case which are handed them on 
which to conduct the cause in Court. 
Their fees are fixed in advance and are 
not contingent. They present the case in 
an impersonal way and are not tempted 
to use any other than proper means for 
the protection of their clients’ interests. 
This renders much less common efforts at 
delay and the use of legal procedure to 
prevent the prompt rendition of justice. 
More than this, the system of costs in the 
English courts in which the defeated par- 
ty is made to pay the expenses of the oth- 
er side, including solicitors’ and barris- 
ters’ compensation, restrains counsel by 
the fear of penalties always imposed for 
useless proceedings. 

Don’t misunderstand me, that the costs 
would include a fee of 500 guineas. That 
is only when you employ one who has 
climbed to the top of the profession, and 
if you wish to afford that luxury, you will 
have to pay for that yourself whether 
you win or lose. 

We could never adopt here the division 
of the Bar into solicitors and barristers 
or the English system of costs. But these 
differences should not prevent our using 
a great deal of what has proved effective 
in the English practice to simplify pro- 

cedure and speed justice in our Federal 
' Courts. The English precedent certainly 
demonstrates the advantage of having the 
procedure by Rules of Court, framed by 
those most familiar with the actual prac- 
tice and its operation and most acute to 
eliminate its abuses and defects. 


Permanent Commission on Courts Proposed 


What I would suggest is that Congress 
provide for a commission, to be appointed 
by the President, of two Supreme Court 


Justices, two Circuit Judges, two District 
Judges, and three lawyers of prominence 
from a list recommended by the .Ameri- 
can Bar Association, to prepare and rec- 
ommend to Congress amendments to the 
present statutes of practice and the ju- 
dicial code, authorizing a unit adminis- 
tration of law and equity in one form of 
civil action. The Act should provide for 
a@ permanent commission similarly cre- 
ated, with power to prepare a system of 
rules of procedure for adoption by the 
Supreme Court. Power to amend from 
time to time should also be given. The 
rules and their amendments, after ap- 
proval by the Court, should be submitted 
to Congress for its action, but should be- 
come effective in six months, if Congress 
takes no action. In this way the pro- 
cedure would be framed by those most ‘fa- 
miliar with it and by those whose duty 
it is to enforce it. The advantage of ex- 
periment in the laboratory of the Court 
would furnish valuable suggestions for 
bettering the system. The important 
feature of such a system is that needed 
action by the Commission and the Court 
will be promptly taken and the neces- 
sary delay in a Congress crowded with 
business may be avoided. 

The reforms that I have been advocat- 
ing involve some increases in the power 
of the judges of the Courts, either in the 
matter of the assignment of judges, in 
the matter of the enlargement of the 
certiorari power, or in the adoption of 
more comprehensive rules of procedure. 
I am well aware that they will be opposed 
solely on this ground, and that the objec- 
tion is likely to win support because of 
this. It is said that judges are prone to 
amplify their powers,—that this is human 
nature, and therefore the conclusion is 
that their powers ought not to be am- 
plified, however much good this may ac- 
complish in the end. The answer to this 
is that if the power is abused, it is com- 
pletely within the discretion—indeed 
within the duty—of the Legislature to 
take it away or modify it. 


4. See resolution of American Bar Association, 
giving effect to this recommendation, following this 
ress. 
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Dependence upon action of Congress 
to effect reform to remove delays and to 
bring about speed in the administration 
of justice has not brought the best re- 
sults, and gome different mode should be 
tried. The failures of justice in this 
country, especially in the state courts, 
have been more largely due to the with- 
holding of power from judges over pro- 
ceedings before them than to any other 
cause; and yet judges have to bear the 


al as to the results of present court action. 
The judges should be given the power 
commensurate with their responsibility. 
Their capacity to reform matters should 
be tried to see whether better results may 
not be attained. Federal judges doubt- 
less have their faults; but they are not 
chiefly responsible for the present defects 
in the administration of justice in the 
Federal Courts. Let Congress give them 
an opportunity to show what can be done 


- by vesting in them sufficient discretion for 


brunt of the criticism which is so gener- the purpose. 


A Federal Commission on Judicature 


The address to the American Bar Association by Chief Justice Taft, published 
in this number, is in every way a notable contribution to current opinion on the 
administration of justice. It is no new thing for Mr. Taft to emphasize the need 
for better judicial organization and for simplified procedure, but it is significant 
that his efforts should be increased since he assumed the position highest in the 
nation’s judiciary. It is significant that he construes the duties of the position 
to include administrative reform affecting the entire federal judicial system and 
also efforts to obtain needed legislation. : 


In attending the meetings of the American Bar Association and of the Con- 
ference of Bar Association Delegates, Mr. Justice Taft sets an example to judges 
in all courts. The latest address informs the organized Bar of the needs of the 


federal courts at a critical time. It may well prove the beginning of a great 
movement. 


At the conclusion of the address the following resolution was read with the 
statement that it had received the unanimous approval of the Executive Committee : 
it was then unanimously voted by the members present: 


WHEREAS, One of the gravest duties confronting the judges and law- 
yers of America is an administration of justice that will command the re- 
spect and veneration of the people: . 


RESOLVED,—First; that Congress be and it is hereby respectfully 
petitioned to provide by suitable statutory law for the creation of a Com- 
mission, the personnel of which shall be appointed by the President and to 
be composed of two Justices of the Supreme Court, two Circuit Judges, 
two District Judges and three members of the Bar of iets standing and 
qualified by learning and experience. 

Such Commission shall prepare and recommend to Congress amend- 
ments to the present statutes and the Judicial Code, authorizing a unit 
administration of law and equity in one form of civil action. 

Second: That such act shall provide for a permanent Commission, cre- 
ated in similar manner, with power to prepare a system of rules of proced- 
po for adoption by the Supreme Court, with power to amend from time to 

me. 


Such rules and their amendments, after approval by the Supreme 
Court, shall be submitted to Congress for its action and shall become effec- 


tive in six months after such submission, if Congress shall take no action 
thereon. 
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Model Judiciary Article 


The model judiciary article was pre- 
pared at the instance of the National Mu- 
nicipal League to become part of the 
model state constitution which that or- 
ganization decided to formulate at its 
meeting held in December, 1919. It was 
first published in this JourNAL in Febru- 
ary, 1920 (Vol. III, No. 5), and is now 
republished, with some changes, owing to 
the fact that the demand has exhausted 
the supply of that number. 

As explained at some length in an edi- 
torial accompanying the first printing the 
National Municipal League has been so 
successful in fifteen years of campaigning 
for improved city charters that the re- 
formation of American cities is now as- 
sured. A comparatively few cities re- 
main without substantial improvements 
in organic law, but most of them show 
improvements and all of them indicate a 
trend toward genuine reform. The cam- 
paign has been so successful that the 
League has begun to devote its energies to 
state government and will in time settle 
the form of a ‘model constitution. This 
follows the earlier work which centered 
about a model city charter. 

The model judiciary article as first pub- 
lished was discussed at the 1920 and 1921 
meetings of the National Municipal 
League. Aside from some slight amend- 
ment there was no serious disagreement 
except on the matter of selection of judges. 
On this point a majority of those voting 
were in favor of submitting a provision 
for the appointment of judges by the chief 
executive, subject to confirmation. There 
will doubtless be further discussion on 
this and other points. Meanwhile the 
editor takes the liberty of inserting on this 
point (Section 9) his own meen of 
this difficult matter. 

The first draft dodged the question by 
providing for a continuation of such 
methods of selecting and retiring judges 
as may be in vogue. The reason for this 
off-hand treatment is that the big step 
now needed in judicial reform is admin- 


istrative organization. This reform is 
quite feasible, but is likely to be prej- 
udiced if not considered separately from 
the: politicel features involved in selec- 
tion and tenure. Unbending adherents 
to a particular form of selection appear 
unable, often, to give organization plans 
a fair consideration if their pet theories 
as to selection are infringed. There is 
also the probability that better methods of 
selecting judges will come along naturally 
after an efficiency organization is created 
and the judiciary shall have removed the 
suspicion which is now prevalent and is 
manifested by emphasis on the need for 
what is believed to be a close attachment 
of the judiciary to the public will. 


INTRODUCTION 
This judiciary article has been drafted 


1. Effect a unification of the courts of 
a state. 

2. Restore to the courts control of 
practice and procedure through the rule- 
making power. 

3. Disturb existing procedure and of- 
fices as little as possible. 

4. Exclude detailed provisions of a 
statutory nature. 

5. Be as far as possible self-operative. 

6. Be applicable with slight change to 
all but a few states. 

Valid complaint of the courts is largely 
directed to the administrative side of the 
judicial function. In a final analysis it 
means that the courts do not employ busi- 
nesslike methods for doing what is actu- 
ally judicial business. The judicial sys- 
tem is unable to react to this body of criti- 
cism. Its product in the average state is 
the product of a very large and complex 
machine. It is composed of a large num- 
ber of separate units with no sufficient 
means for co-ordinating their effort. 

The judicial system of a state has a 
definite task to perform, that of adminis- 
tering justice in a myriad of forms, but it 
has no adequate means of informing it- 
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self of the precise nature of this task. 
The institution has no record of previous 
performance. It is, in fact, an extensive 
institution without a brain. 

The inability of the institution to react 
to criticism led a long time ago to at- 
tempts to direct its efforts through legis- 
lation. The legislature, as the only agency 
through which action could be obtained, 
was resorted to for thousands of sections 
of law. This indirect method has not 
availed. We are as far now, as when we 
began, from achieving the desired end. 
The great body of statutory procedure has 
tied the hands of the judges. It has cre- 
ated numberless new substantive rights, 
each the subject of fresh litigation. It is 
a method which violates our doctrine of 
separation of powers.’ 

The judges have been trusted with the 
most delicate and difficult function of 
ascertaining the law and applying it to 
concrete situations, but the ordinary, 
every-day management of the courts’ af- 
fairs has been taken from them.? The 
legislature assumed this unwonted func- 
tion because the judges never possessed 
such organization as would enable them 
to exercise these necessary powers of ad- 
ministration. 

Based upon an analysis of the situation 
thus roughly expressed there has grown up 
in recent years an idea of providing the 
judicial institution with the organs which 
it lacks; of simplifying its structure; of 
tying together its several parts; of en- 
abling it to inventory its work and its 
resources so that the work can be done 
promptly and economically. 

This is commonly called unification of 
the courts. The principal of controlling 
procedure through court-made rules is a 
necessary part of this idea. 

We have gone a great way when we have 
discovered the great, pervasive, underly- 
ing cause for shortcomings, and have for- 
mulated a definite ideal of improvement. 
But it is still a difficult matter to express 


Report of Special Committee to Suggest. Remedies, 
etc. Proc. Am. Bar Ass’n, 1909, pp. 595- 
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that ideal in legislative terms and to adapt 
it concretely to an extremely complicated 
situation. In recent years there have been 
a number of attempts to accomplish this, 
through amendments to constitutions, 
through acts of legislature, or through 
combinations of the two.* In most states 
no considerable advance can be made with- 
out changing the constitution. This does 
not imply that the new principle is in con- 
flict with the spirit of any constitution ; 
it is due merely to the unnecessary details 
which encumber constitutions and effect- 
ually block comprehensive legislative re- 
form. 

This judiciary article is concerned 
wholly with co-ordinating the various 
courts of a state. It conserves all that is 
useful of the old system; it provides the 
unified system with the means for its own 
control ; it aims at an environment within 
which every judge can develop his latent 
powers. It recognizes the need for only 
three kinds of courts, namely: (1) one 
for appellate business; (2) one for trials 
of all kinds, and (3) one for the special 
convenience of each separate county. 

The effect of the article is to consoli- 
date every existing tribunal in one of these 
three main departments. It then provides 
for the management of the entire institu- 
tion through a council of judges, which is 
composed of representatives of the three 
kinds of judges. Since every department 
of the unified court, and every section of 
the state, is represerited in the Judicial 
Council, it follows that the Council has 
knowledge of the present working of every 
branch court throughout the State. And 
conversely, every portion of the State is 
in constant touch with the central man- 
agement, because the local presiding jus- 
tice is a member of the Judicial Council. 
This ties the institution together—giving 
it a working organization of the simplest 
type. With the provision for recording 
data of administration, and the plan for 
judges’ meetings, the judicial body ac- 
quires a brain and a nervous system. 


3Journal of the Am. ue’ Soc., Vol. I, re 
No. 2, p. 3. No. 3, p. 6. . 4 p. 101. V. 
No. 5, pp. 133 and 145. 
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The Judicial Council is provided with 
an executive officer known as the Chief 
Justice of the State. he office of Chief 
Justice is of sufficient importance to jus- 
tify filling it by vote of all the electors. 

The Judicial Council is empowered to 
make, alter and amend all rules of prac- 
tice and procedure and all such exfsting 
rules are repealed as statutes but contin- 
ued as the first rules of court. Thus the 
orderly evolution of procedure is per- 
mitted at the hands of an expert and re- 
sponsible body. The Council will also 
centrol the work of all clerks and other 
ministerial officers through rules and or- 
ders. It will also through the heads of 
departments and divisions control the 
various calendars of cases and the assign- 
ment of judges to special calendars, so 
that there need never be in any branch a 
congested calendar while in some other 
branch there is an unemployed judge. 

The matter of statistics of administra- 
tion and meetings of judges are very im- 
portant parts of the plan.* The data in- 
form the court of its own doings; they 
form a foundation for all plans and poli- 
cies. They stimulate judges to higher 
achievements. They inform the public of 


what the courts are doing. If the judges 


serve well the records show it. The sta- 
tistics constitute the memory of the court 
and without memory there is no mind. 
The meetings of judges-quarterly in dis- 
tricts and annually as a whole are of first 
rate importance. They enable the judges 
to share their experience and advise one 
another. They broaden out the authority 
of management to all the judges and per- 
mit the least of them to exert an influence 
proportionate to his intrinsic worth. 
Meetings are necessary for judges just 
as they are necessary for any other de- 
tached workers in a difficult field. Juris- 
prudence is not static. Its growth calls 
- for the closest community of study and 
experiment. Our present method of 
pigeon-holing practically all of our judges 
prevents effectually all sense of mutual 
responsibility and mutual assistance and 
exchange of ideas and experience. It pre- 


*Journa! of the Am, Jud. Soc., Vol. I, No. 5, p. 148. 


vents esprit de corps. It limits the prog- 
ress of judicial thought and action and 
brings the courts to a position comparing 
unfavorably with the progress made in 
other fields of intellectual effort. 

If it be thought that the powers neces- 
sary to the successful administration of 
the courts are dangerous powers, the an- 
swer is that the statistics and the judicial 
meetings supply the needed checks. They 
make of the entire judicial institution a 
bedy which must disclose all its doings 
and measure up to honest and open public 
opinion. There is abundant experience 
to prove this in the history of certain 
American courts which have been organ- 
ized with conspicuous powers and leader- 
ship and regularly utilize statistical re- 
porting and meetings of judges.® Such 
courts know what the public and the legal 
profession think of their work. The peo- 
ple are given an opportunity to voice their 
complaints freely, sincerely and in confi- 
dence. While many complaints are based 
upon a misunderstanding, the opportunity 
to express them serves a necessary func- 
tion in establishing the judges in the con- 
fidence of the people. The judges in meet- 
ing cannot ignore complaints, for they 
have too much self-interest. The meet- 
ings inevitably lead through interchange 
of views to the preponderance of the opin- 
ions of the more conscientious and ambi- 
tious judges, so that the standards of the 
leaders become the accepted standards of 
all. 

The meetings and statistics make for 
standardized justice. This is something 
toward which we are slowly groping, first 
in the large cities, where chaotic condi- 
tions of judicial administration work such 
obvious evils, and eventually in the State 
at large, as the true unit of judicial ad- 
ministration. Standardized justice is a 
somewhat vague ideal, but we can shape 
conditions at least to permit of standard- 
ized methods of administration. 

In conclusion, attention is invited to 
the fact that the unified system is very 
much simpler than the existing system of 


 8Vid. Reports of the Municipal Court of Chicago. 
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courts in any State. And yet it is effected 
with comparatively little change. It 
merely introduces certain factors which 
have been lacking in the equation, and 
which have been proved necessary to its 
solution. The new features have been 


tested under the most severe conditions 
of administering justice in American 
jurisdictions. They are the factors which 
must be introduced if we are ever to make 
substantial progress in this vitally impor- 
tant work. 


Draft Judiciary Article 


Section 1. General Court of Justice Created.] On and after Janu- 
ary 1, 192.., the judicial power heretofore vested in the [here name all 
the courts of the State] shall be vested in the General Court of Justice, 
which shall have ‘three departments to be known as the Supreme Court, 
the District Court, and the County Court. 


The operation of this Article is postponed to permit of the election of a Chief 
Justice, who will organize the General Court by selecting certain judges to be 
members of the Judicial Council. The new regime will then begin with the same 
judges as before and the same body of procedural rules. There is no jolt whatever 
in making the change, which consists merely in a new and unified authority being 


constituted. 


Section 2. First Judges.] The justices of the Supreme Court and 
the judges of the [here name all the courts of the state except justice of 
the peace courts] holding office on said first day of January, 192.., shall 
constitute the first judges of the General Court of Justice and shall con- 
tinue to serve as such for the remainder of their respective terms and 
until their successors shall have qualified. 


All the judges are consolidated in the state court, but justices of the peace are 
omitted. Their powers and duties are dealt with subsequently. (See Sec. 5.) 


Section 3. Justices of the Supreme Court.] The justices of the 
Supreme Court shall become justices of the Supreme Court department 


of the General Court. 


This draft is made directly applicable to the sitnation as it exists in a majority 
of the states. In these states there is but one appellate court, which is known as 
the Supreme Court. It is most convenient to retain the accustomed name. A 
future increase of appellate business will be taken care of through the power to 


sit in divisions conferred by Sec. 6. 


’ A number of states have also intermediate appellate courts. The following 
‘ substitute Sec. 3-is suggested to meet the situation in such a state: 


Sec. 3. The justices of the Supreme Court and the judges [justices] of 
the [here name the intermediate courts of appeals] shali become justices 
of the Supreme Court created by this Article for the remainder of their terms. 
The justices of the Supreme Court shall constitute the first division of the 
Supreme Court herein created and shall sit at the seat of government. The 
remaining justices shall be apportioned among one or more divisions to bear 


consecutive numbers beginning with number two, 


divisions shall sit 


at places to be designated by the Judicial Council. 


Section 4. Judges of the District Court.] The judges of the Dis- 
trict Court [or Circuit or Superior Court, as the case may be] and the 
judges of the [here name any special municipal courts which have a 
considerable trial jurisdiction] shall become judges of the District [or 


Circuit, or Superior] Court. 


; 
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As there are to be but two trial departments in the General Court, any exist- 
ing special municipal courts will have to be classified either as parts of the Dis- 
trict Court, or as parts of the County Court. The classification will be based upon 
the extent of jurisdiction previously conferred upon the municipal court in ques- 
tion. Most of these special courts have limited jurisdiction and will naturally fall 
into the County Court class. There is a presumption that in any county which has 
such a special municipal court there is too much work for a single county judge. 
The judge of the former municipal court will thus become an associate with the 
county judge, with like powers unless the Judicial Council selects one to supervise 
the activities of the other. 


Section 5. Judges of the County Courts.] The judges of the County 
Courts [or Probate Courts, if they are the only courts of county jurisdic- 
tion] shall become judges of the County Court, and justices of the peace 
shall be attached as magistrates to the County Court branch of the 
County in which they reside. : 


In all counties having a population of 100,000 or more according to 
the . . . census of .... the County judge in office at the time this con- 
stitution shall take effect shall become a judge of the District Court 
and serve as such until the end of his term. In every such county the 
County Court shall be merged in the District Court and become an in- 
divisible part thereof. 


The Judicial Council shall have power to create a single County 
Court by a union of two counties where such union shall appear advan- 
tageous for the economical administration of justice, but no judge shall 
forfeit any part of the term to which he shall have been elected by reason 
of such union of counties. 


‘Under rules to be made by the Judicial Council sessions of any 
County Court may be held at places other than the county seat. 


There is much less need for justices of the peace than formerly, owing to the 
improved means of travel and communication afforded by trolley lines, automo- 
biles, rural delivery of mail and telephones. Lay magistrates should continue only 
in the precise localities where they can be useful. They should be under the super- 
vision of the County Judge.’ Under proper rules'a certain number of justices of 
the peace can be useful as assistants to the local judges, and the remainder should 
be relieved of office as vacancies arise. The County judge is made responsible for 
the administration of justice within the county up to a certain limit of jurisdiction, 
say $500 in civil actions, and offenses punishable with three months’ imprisonment. 
He should hold court occasionally in the towns in his county, and should monopo- 
lize the conduct of jury trials.’ 


The provision for a union of counties will permit of economy in administering 
justice in sparsely settled counties and the selection of a higher type of judge who 
will devote all of his time to judicial work and receive a higher salary than could 
be paid by a single small county. 


In counties having a population of 100,000 or more there is no excuse for 
maintaining an inferior court. Hence the merger. 


Section 6. Jurisdiction of Supreme Court.] The Supreme Court 
shall have and exercise [here insert all the powers and jurisdiction which 
it may be desired to confer upon the state’s highest tribunal]. The 
Supreme Court shall have power to sit in two or more divisions, when 
in its judgment this is necessary for the proper dispatch of business, 
and to make rules for the distribution of business between the divisions 
and for the hearing of certain cases by the full court. 


With respect to the manner in which the Supreme Court will conduct its busi- 
ness this section is made broadly permissive. Im all except a few less populous 
states it is necessary to have more than one division if the one-man opinion is to 
be avoided. Experience has clearly demonstrated that it is far better to have a 


*Vid. Efficient Local Courts. Journal of the Am. 
Jud. Soc., Vol. Ill, p. 13. 
7TBul. VII-A, Am. Judicature Soc., p. 56. 
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single court of appeal, however numerous, working in divisions, than a separate 
intermediate appellate court. These divisions may be of three or five, or any other 
convenient number, and there may be various plans for the distribution of appel- 
late work among them to accomplish these two purposes: (1) to permit of a maxi- 
mum output; and (2) to permit of a hearing in banc, or by the Supreme Court 
division when there is involved a question of constitutional interpretation, or a 
threatened conflict between the decisions of two co-ordinate divisions.’ But it is 
far safer to leave the matter of divisions and distribution of business to the judges. 
Attempts to define these regulations arbitrarily are likely to result in embarrass- 
ment. There is no reason whatever for attempting to define them in the constitu- 
tion. Judges entrusted with the great powers conferred upon such a court can 
be trusted to regulate the mechanics of operation. 


In a state in which the alternate Sec. 3 is adopted it may be desired to supple- 
’ ment the foregoing Sec. 6 as follows: 

The first division of the Supreme Court shall determine all questions involving 
the constitutionality of a law or ordinance and all causes certified to it by reason 


4 a conflict of law arising from diverse decisions in other divisions of the Supreme 
urt. 


Section 7. Jurisdiction of District Court.] The District Court shall 
have original jurisdiction in all cases civil and criminal, except where 
exclusive jurisdiction is by this constitution or by law conferred upon 
some other department or division of the General Court. It shall have 
such appellate jurisdiction as may be prescribed by general rules made 
by the Judicial Council, or by law. 


Appellate jurisdiction is conferred upon the District Court because it may 
appear expedient to have a final review of certain of the smaller causes appealed 
from the County Court without taking them to the state Capitol. Appeals from 
the local courts present a difficult problem, one which has never been solved satis- 
factorily. It may be that the District Court can dispose of the lesser of these 
appeals, or all of them, and save the expense of going to the highest ‘court. The 
section is so phrased as to permit of experiment. 


Section 8. County Court Jurisdiction.] The County Court shall have. 
original jurisdiction to try all causes at the present time within the juris- 
diction of the County Court and Justices’ Court, unless or until otherwise 
provided by law. 


If the state be one which has no court of county-wide jurisdiction except the 
Probate Court, it will be necessary to insert in this section the extent of civil and 
criminal jurisdiction which can be successfully exercised in the average-sized 
county by a single judge. This may be assumed to be civil jurisdiction to $500 
and criminal jurisdiction to include misdemeanors. 


The plan in force with respect to probate jurisdiction should not be disturbed 
if it is giving satisfaction. Where probate proceedings are in the hands of capable 
judges it is simpler to permit an appeal direct to the highest court rather than to 
have an appeal to the nisi prius court with retrial. There is no need to refer spe- 
cifically in the constitution to the manner in which probate jurisdiction will be 
exercised. This will be controlled by rules which will permit of adaptation to 
any plan which ultimately receives approval. 


Section 9. Selection and Tenure.] 


The greatest defect in judicial administration lies in the lack of co-ordination 
of the judicial system. In many states the time is ripe for unifying the system 
as an administrative machine. The political problems invoived in selection and 
tenure create extremely divergent opinions. While in most states reform is taking 
the course of intended improvements in modes of nomination and election there is 
a growing body of opinion that success is only to be won through a return to the ue 
original American plan of appointment of judges by the chief executive of the state. i 

The plan submitted in this draft article for the unification of the courts and 
judges is suited to any form of selection. It is of the utmost importance that con- ean. 
flicts of opinion as to the best, or most expedient, modes of selecting judges should ay ek 
not overshadow the ‘supreme importance of better organization. i 


*Rul. VIT-A, Am. Judicature Soc., p. 13. 
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It is suggested that in many states the people are not prepared to relinquish 
the popular election of judges and that they lack confidence in their governors to 
exercise the power of appointment. Also that judges elected in less populous dis- 
tricts are generally giving satisfaction, but that in large cities or populous coun- 
ties the elective plan has broken down and must be supplanted by some more 
responsible system. 

In such a state the plan adopted by the Illinois Constitutional convention 
(1922) offers a valuable and encouraging example. It is provided that after a 
period of five years the voters of Cook County may initiate a referendum vote on 
the question of having judges in that county appointed by the governor, from a 
small list to be made up by the Supreme Court. The terms of judges so appointed 
shall be for the usual period of six years and at the end of each term the “electors 
of the county shall be given an opportunity at an election to express their dis- 
approval of such judge.” A judge so disapproved shall be ineligible for appoint- 
ment for six years. This plan provides for a choice from a list expertly prepared, 
and gives the electors entire power to retire a judge after a fair trial. It is ex- 
pected to result in continued service on the part of all judges who hold public 
confidence, saving them from the pitfalls of elections likely to turn on political or 
partisan issues and from the need of competing with a field of ambitious aspirants 
whose qualifications are not ascertainable by the voters. 


It is suggested that in states in which comparable traditions and conditions 
exist it would be best to continue methods of selection which are affording satis- 
faction and that in all very populous counties appointment be by the presiding 
justice of the District Court for that county (district) for the accustomed term 
and subject to the will of the voters as to retirement or continuation for an addi- 
tional term. Such a plan fulfills the principle of selection by an expert authority 
who is responsible for the due administration of justice. The head of a great city 
court would be more interested than any other person in selecting qualified judges 
and would be in a position to choose judges of exceptional juristic talent. 


Section 10. Eleetion of Chief Justice.] At the general election to 
be held onthe...... day of ...... , 192.., a Chief Justice of the General 
court shall be elected for a term of ........ years in the same manner 
provided at that time for the nomination and election of justices of the 
Supreme Court. When a vacancy occurs in the office of Chief Justice a 
majority of the Supreme Court justices shall choose one among ‘their 
number to act as his successor for the remainder of the unexpired term 
(or, until the next general election). The salary of the Chief Justice 
shall be $........ and shall not be [increased or] diminished during his 
term of office. 


If justices of the Supreme Court have been elected by districts the foregoing 
text should be altered to provide for the election of the Chief Justice in the manner 
provided for the office of Governor. The duties of the Chief Justice are largely 
executive in nature and this may be cited as a reason for making his term shorter 
than that of other judges of the Court of Appeal. No recommendation is made. 
If a relatively long term is provided it would be safer to omit the restriction on 
increasing his salary during his term of pffice. If the term is relatively short the 
limitation may be included on the theory that it will prevent him from lobbying 
for an increase of salary. 


Section 11. Powers and Duties of Chief Justice.] The Chief Jus- 
tice shall be an additional justice of the Supreme Court and Presiding 
Justice thereof. He may sit in any division thereof. He shall preside 
over meetings of the Judicial Council and shall be executive head of the 
General Court of Justice, exercising such powers as are herein expressed 
or may be hereafter conferred by rules, not in conflict herewith, made 
by the Judicial Council. 1t shall be the duty of the Chief Justice to or- 
ganize the General Court. The Chief Justice shall cause to be published 
an annual report which shall include statistics regarding the business 
done by each department of the General Court, and the state of the 
dockets at the close of the year. 
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The Chief Justice will organize the General Court before the date set for its 
operation by designating certain judges tc make up the Judicial Council. This is 
all that is required. With the Judicial Council constituted the new system can go 
into operation without a hitch, and with almost no change affecting the duties and 
powers of the various judges. Rules of administration will need to be made in 
certain fields at an early date, and others from time to time under the general 
administration and rule-making powers conferred upon the Judicial Council. The 
Chief Justice will see that these rules are being properly observed. 


Section 12. Districts Created.] Subject to alteration by the Judicial 
Cee or by law, the state shall be divided into the following districts, 
namely: 


First District: The First District shall comprise the following Coun- 
ties, to-wit: [and so forth] 


The number of districts will depend upon the total number of District Court 
judges and the area of the state. There should be from five to ten judges in a 
district. Uniformity is by no means essential. A district comprising a large city 
may have more judges than the average district so as to permit of keeping the 
districts in thinly populated portions of the state from being too extensive in area 
for convenient administration. There may be with advantage considerable irregu- 

_ larity in the shapes of districts in order to adapt them to existing means for travel. 


Section 13. Assignment to Districts — Presiding Justices.] The 
District Court judges shall be assigned by the Chief Justice to the several 
districts. As nearly as may be each judge shall be assigned to a district 
containing all or a part of the district [or circuit] where he served reg- 
ularly as a judge prior to the adoption of this Article; but every such 
judge shall be eligible to sit under temporary assignment in any other 
district. Each district shall have a Presiding Justice who shall be ap- 
pointed by the Chief Justice from among the judges over whom he is to 
preside, to serve as such until the end of the term of the Chief Justice, 
or until his retirement, or his removal as Presiding Justice by the Judi- 
cial Council. The Presiding Justice in each district shall have control 
over the calendars in the District and County Courts in his district and 


the assignment of judges subject to rules to be made by the Judicial 
Council. 


The first sentence protects every sitting judge in respect to his place of resi- 
dence. There is to be as little disturbance of the former system as possible. But 
in time the principle of the specialist judge will be developed as far as experience 
warrants. Certain judges will unavoidably possess experience and attributes mak- 
ing them of special value in the more difficult causes in such divergent fields of 
law as real estate, damage suits, criminal trials, and so forth. Judges should be 
encouraged reasonably to develop specialization and the litigants of every county 
should have their services available as occasion requires, under the assignment 
system which is provided. 

The duty of the Chief Justice is to see that nothing stands in the way of effi- 
cient service on the part of all the judges of the entire state. His powers derive 
largely from his selection of the Presiding Justices who constitute the Judicial 
Council. By making such appointment for a term equal to that of the Chief Jus- 
tice, the Presiding Justices are made independent agents. But should one of them 
so conduct himself as to incur the disapproval of a majority of his colleagues on 
the Judicial Council, he may be removed as Presiding Justice. This plan affords 
a practical equilibrium of powers between the Chief Justice and the General Court. 


Section 14+ The Judicial Council.] There shall be a Judicial Coun- 
cil to consist of the Chief Justice, the Presiding Justices of the several 
districts, and two [or one] justices of the Supreme Court and two County 
Court judges to be assigned for one year by the Chief Justice. The Judi- 


cial Council shall meet at least once in each quarter at a time and place 
to be designated by the Chief Justice. 
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There should be representation of the Court of Appeal and the County Court 
in the Judicial Council. Whether one or two are assigned from each of these de- 
partments is not a serious consideration. If the plan for one year assignments 
by the Chief Justice is deemed to confer too much power on the head of the Gen- 
eral Court, by enabling him to altér the make-up of a Judicial Council which is 
opposed to his policies of administration, the number of such specially assigned 
members may be kept at one from each of these two departments; or the assign- 
ments may be for three or four years. 


Section 15. Powers of the Judicial Council.] The Judicial Council, 
in addition to other powers herein conferred upon it, or hereafter con- 
ferred by law, shall have power to make, alter and amend all 
rules relating to pleading, practice and procedure in the General Court, 
and to prescribe generally by rules of Court the duties and jurisdictions 
of masters and magistrates, also to make all rules and regulations re- 
specting the duties and the business of the Clerk of the General Court 
and his subordinates, and all ministerial officers of the General Court 
and all its departments, divisions and branches. The Judicial Council 
may reduce the number of justices of the peace in any county as vacan- 
cies occur. 


The Judicial Council may by rule provide for the assignment of any 
District Court judge to service in the Supreme Court to take the place of 
any Supreme Court justice during his illness or disability or when any 
such place may become vacant, or when additional justices of the Su- 
preme Court are needed to prevent delay in the work of the Court. In 
any division to which a District Court judge is so attached there shall 
be a majority of Supreme Court justices. | 


This is the only section in which mention is made of masters. It is presumed 
that any state adopting this article will continue its policy with respect to the 
office of master for a time at least. County Court judges could be e ex officio 
masters without salaries by rule of court. In most localities this would fill the 
need. If a salaried office is to be created it will probably be preferred to leave it 
to an act of legislature. 


Under this section the justices of the peace are made amenable to such super- 
vision as the Judicial Council, by general rule, may establish. The number of lay 
magistrates is left in the discretion of the Judicial Council and no immediate 
change is made. Elimination of expense and inexpertness can be accomplished in 
time through a series of experiments. Meanwhile the justices are brought under 
the superintendence of the County Court. : 


Section 16. First Rules of Court.] The rules in force at the time 
the General Court shall be established regulating pleading, practice and 
procedure in the courts consolidated by this Article, which are not in- 
consistent herewith, whether the same be effective by reason of any or 
all acts of the legislature, or otherwise, are hereby repealed as statutes 
and are constituted and declared to be operative as the first rules of 
court for the appropriate departments of the General Court, but subject 
to the power of the Judicial Council to make, alter and amend such rules. 

At any time after four years from the time of the taking effect of 
this constitution the General Assembly may, by law, alter or amend any 
rule so made by the Judicial Council. 


For four years the Council will have exclusive power to regulate procedure It 
should, during this period, demonstrate its capacity to such a degree that sub- 
sequent interference by the legislature will not be a serious menace. 

The foregoing section vests the power to make, alter and amend all rules of 
practice and procedure exclusively in the General Court. This is in line with the 
present trend of thought. If it is considered that this makes (oa great a limita— 
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tion upon the power of the legislature the change of text should result in protect- 

ing the court in its exclusive power and responsibility for a period of at least five 

years, in order to give the judges a reasonable opportunity to exercise the rule- 
power without interference. 


; Section 17. Clerk of the General Court.] There shall be selected, 

by nomination of the Chief Justice and confirmation of the Judicial 
Council, a Clerk of the General Court of Justice, whose duties shall be 
prescribed by the Judicial Council. The Supreme Court reporter and 
clerks of all existing courts at the time of the establishment of the Gen- 
eral Court shall continue in office until their terms expire or are termi- 
nated according to, law, and shall be subject to the general supervision 
of the Clerk of the General Court. As vacancies occur in the offices. of 
such clerks and Supreme Court reporter the places shall be filled in the 
manner provided above for the selection of the Clerks of the General 
Court, and the persons so selected shall hold for such terms and receive 
such salaries as the Judicial Council shall direct. 


A Chief Clerk is required because it is through the clerk’s office that a good 
share of the co-ordination of the courts is to be secured. The responsibility for 
economical and expert functioning devolves upon the Chief Justice, and the head 
of the clerk system becomes his right hand in administration. It follows that the 
Clerk should be appointed by the Chief Justice and should hold at the pleasure of 
the Judicial Council. This does not imply frequent changes; it means, on the con- 
trary, that the Clerk will become the willing agent of the court management. 

The clerks of thenisi prius courts become virtually deputies of the Chief Clerk. 
In some states the county clerks are ex officio clerks of the nisi prius courts. It 
is presumed that under this section their successors from time to time will be 
named by the Judicial Council as local clerks. But in the more populous counties, 
where a differentiation is needed, and nothing is to be saved by the old plan, the 
Council can retain indefinitely as clerk one whose term ‘as county clerk has ex- 
pired. In the least populous counties one clerk can serve both as District Court 
clerk and County Court clerk.’ And in all other counties the County Court clerk 
can be designated by rules to assist the District Court clerk as deputy. 

The provision to the effect that all clerks shall “hold for such terms as the 
Judicial Council shall direct” permits of long tenure and takes the office out of 
politics. Expert clerks are an absolute requisite to the proper administration of 
justice. Inexperience and unfitness cause waste. But it is not so simple a matter 
to determine whether their salaries shall be fixed by the Judicial Council or by 
the legislature. The reasons in support of the inclusion of the provision are 
these: (1) The work and responsibility in the various counties is not uniform. A 
uniform salary would be too high in some instances and*too low in others. If 
made to fit each particular job the duty must rest with the court. A legislature 
would bungle it and salaries fixed by county boards might be so low as to prejudice 
the work of the courts; (2) Experience in certain localities has proved very clearly 
that it is demoralizing to the ministerial officers of a court to be employed by the 
court and to look elsewhere for a fixing of salaries. It makes them an organized 
group of solicitors for salary increases, acquiring political power for this sordid 
end; (3) The Court itself would hold its officers to a high standard of performance 
and could be trusted to be neither niggardly nor wasteful. Legislatures and county 
boards inevitably treat these offices as party perquisites, and to this end a number 
of officers, each with a small amount of work and a small salary, and a frequent 
turn-over of the offices, are found convenient. 


Section 18. Meetings of Judges.] Meetings of the Judges of the 
Supreme Court and meetings of the District and County Judges of the 
several districts shall be held separately at least once in each quarter, 
at times and places to be designated by the presiding Justices. The Chief 
Justice shall be notified of all department and district meetings and shall, 
in his discretion, attend, preside and take part in such meetings. The 
judges of all departments shall meet together and in departments once 


i was done successfully in the case of the Federal Circuit and District Courts before the former 
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in each year at a time and place to be designated by the Chief Justice. 
At all such meetings the judges.shall receive and investigate or cause 
to be investigated all complaints pertaining to the operation of the courts 
in which they sit, and the officers thereof, and shall take such steps in 
reference thereto as they may deem necessary and proper. The judges 
shall have power at any meeting, and it shall be their duty, to recom- 
mend to the Judicial Council all such rules and regulations for the 
proper administration of justice as to them may seem expedient. 


The important function fulfilled by meetings is explained in the introduction. 


Section 19. Impeachment and Removal.] Any judge may be re- 
moved from office by impeachment in the manner provided in or author- 
ized by this constitution for impeachment. The General Assembly may, 
for cause entered upon its journals, upon due notice given and oppor- 
tunity for defense, remove from office any judge upon the concurrence 
of two-thirds of all the members elected to each house. 


Removal of judges by legislative vote has been possible in Massachusetts for 
over a century, and its conservative use proves that it is no source of danger. 
At the same time it appears to escape the criticism now generally leveled at im- 
peachment, that it is practically unworkable except in the most extreme cases. 


Section 20. State Expense.] All remuneration paid for the serv- 
ices of judges and officials provided for under this Article shall be paid 
by an appropriation by the Legislature, and shall be reckoned as part of 
the expense of the judicial establishment under this Article. The Legis- 
lature may by law provide for the apportionment among the several 
counties of the state of the expense of the maintenance of the General 
Court so far as the same may exceed the revenues received therefrom. 


If there is in any state a different plan for financing the courts which is giving 
satisfaction that plan should be retained. The same comment fits the succeeding 
section. 


Section 21. Fees Paid to State Treasurer.] Subject to alteration 
under rules made by the Judicial Council the fees taxed shall be such as 
were at the establishment of the General Court provided by law. All 
such fees and all magters’ fees shall be paid to the Clerk of the General 
Court. All fines collected shall be paid to the Clerk. All fees, costs and 
fines paid to the Clerk shall be accounted for by him monthly and paid 
to the State Treasurer. 


Section 22. Power of Legislature.] When requested by written 
resolution of a majority of the Judicial Council, the Chief Justice con- 
curring therein, the Legislature shall have power to enact legislation in 
conflict with this Article. 


This section should remove objection to a judiciary article which is thought 
to go unduly into detail or to contain matter which for convenience of amendment 
would better be in statutory form. By requiring concurrence on the part of the 
General Court and the legislature all danger of “ripper” legislation is removed, 
and still opportunity is provided for making any correction which experience may 
call for. 


Arbitration Society of America 


Men Prominent on the Bench, at the Bar and in the Business World 
Unite to Promote Voluntary Adjudication Under Abritration 
Statutes 


A movement to give wider application 
to the New York state arbitration law, to 
encourage the adoption of a similar law 
in other states and promote the practice 
of arbitration was launched recently in 
New York City by the newly incorporat- 
ed Arbitration Society of America. The 
personnel of the Society’s officers and di- 
rectors and the support accorded it by the 
bench and bar of New York City, by 
prominent commercial men, and by the 
press, all point significantly to the trend 
of public opinion and to the growing be- 
lief that a great deal of private litiga- 
tion can be adjudicated in voluntary tri- 
bunals with advantage to the parties and 
to the public courts. 

The following statement of the Socie- 
ty’s purposes was written especially for 
this JouRNAL. 

It is interesting to note with what 
unanimous approval the Bench and Bar 
of New York City and State have hailed 
the inception of the Arbitration Society 
of America, which is now creating ma- 
chinery for the speedy, inexpensive and 
lawful determination of all business dif- 
ferences and controversies by arbitration. 

As the first step, this Society is now 
organizing a People’s Tribunal of Arhi- 
tration in New York City which will he 
a court operating without red _ tape, 
without complicated rules of practice and 
procedure, or any other of the obstacles 
to quick and conclusive disposition of the 
issues that will come before it. 

The nation-wide significance of the 
movement is shown in the fact that this 
tribunal is but the initial step toward the 
fulfillment of a carefully-matured plan to 
establish a like tribunal in every large 
American city, where men can obtain 
simple justice without delay and without 
burdensome expense. 

The full accomplishment of this im- 
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pressive project depends upon the enact- 
ment in the various states of arbitration 
laws in agreement with the arbitration 
law of the State of New York, upon 
which the movement is securely founded. 
The new Society, in preparation for its 
national work, is establishing branches 
as rapidly as possible, and no dowbt re- 
mains that as an outcome of its work, and 
of the efforts which are being put forth by 
the American Bar Association for a uni- 
form arbitration law, the project of the 
People’s Tribunal of Arbitration will be 
a live legislative issue in several states 
next winter. 

The reception accorded the Society by 
the metropolitan papers, when it was 
launched in New York City three months 
ago with a banquet at the Lawyer’s Club, 
left no room for doubt on the score of 
press endorsement. Since then the unique 
project for a People’s Tribunal of Arbi- 
tration, free from the shackles of red 
tape and complicated procedure, has been 
editorially approved by influential news- 
papers in almost every state in the Union. 

Rarely in the history of modern jour- 
nalism has an organization received the 
editorial greeting which has been accord- 
ed the Arbitration Society of America, 
and its impressive plan for public service. 

There is a reason for it. Newspaper 
editors—alert of mind, fingers on the 
public pulse, and attention riveted upon 
the public needs and public sentiment— 
have long sensed the imperative necessity 
for relief from the “law’s delays.” 

They know, better than most men, that 
these “law’s delays”—unavoidable under 
the complicated system of our court pro- 
cedure—are breeding mistrust of the law 
in the hearts of the people, and in the So- 
ciety’s purposes they see the promise of a 
justice that will be prompt in its action 
and open to all the people. Naturally, 
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they endorse the great experiment and 
wish it every success. 

We Americans pride ourselves upon our 
democratic achievements, our leadership 
in all things that mark the progress of 
the world. Yet, in one great essential 
thing, namely, the administration of jus- 
tice, we are content seemingly to trail 
along in fifth or sixth place in the march 
of nations. 

Great Britain (in England, Wales and 
Scotland), Denmark, Norway, Sweden 
and other nations, have long since opened 
short roads to substantial justice to their 
people in the settlement of controversies, 
relieving the pressure upon their courts 
of law and saving their people from that 
greatest of evils—a slow and halting ad- 
ministration of justice. 

Into this situation now steps the Arbi- 
tration Society of America with its care- 
fully considered plan for a People’s Tri- 
bunal of Arbitration in every American 
city. 

It is a gratifying fact that there is noth- 
ing in the proposition to create the slight- 
est doubt of its intrinsic merit and its ab- 
solute integrity. ‘Nothing could be clear- 
er than the fact that this plan in no sense 
involves a competition with the courts. 
On the contrary, it will co-operate with, 
and supplement, the courts. The method 
it will create for the determination of 
controversies and differences, is the meth- 
od provided in the statute law in the 
State of New York and supported hy the 
full and cordial approval of the courts 
of that state. 

If given public support—and there is 
the clearest possible evidence that this 
support will be forthcoming—it is esti- 
mated that the proposed Tribunals of 
Arbitration will reduce the immense vol- 
ume of litigation in New York fully fifty 
per cent and will insure to the people a 
speedy administration of justice and a 
vast saving of time, money and’ worry. 
To countless thousands who have had per- 
sonal experiences with the law—its bound- 
less technicalities and its destructive “de- 
lays’—making of justice so frequently a 
hollow sham and a flagrant mockery, the 


plans for the new People’s Tribunal will 
furnish food for serious thought. To 
many of them, the new movement will 
make an instantaneous and strong appeal. 
They will see in the simple common sense 
tules of procedure that will govern this 
tribunal, the promise of something akin 
to a legal millennium. 

Here are a few of the cardinal facts 
culled from the literature of the Society 
which is blazing the way to speedy and in- 
expensive justice for the masses in the de- 
termination of their honest business dif- 
ferences. 

In this new Tribunal, disputants are 
not required to be represented by lawyers. 
They will, however, be permitted to have 
the assistance of legal counsel at hearings. 
The large majority will doubtless avail 
themselves of this method in order to in- 
sure a clear and helpful presentation of 
their cases, but this course will not be 
obligatory. In other words, there will 
be no room in this court for the profes- 
sional maneuvering and eloquent plead- 
ing of legal counsel. Here, the facts 
alone, will prevail. 

“Disputants applying at this tribunal,” 
according to the official announcement, 
“need only sign an agreement to arbitrate. 
All arrangements for the services of an 
arbitrator, the time of hearings, the sum- 
moning of witnesses, assignment of spec- 
ial court rooms, etc., will be made by the 
Society. The disputants have but to 
agree to a settlement of their contro- 
versy by one or more arbitrators selected 
by themselves, or by the Society at their 
request.” 

Only a small charge will be made for 
the use of court rooms and equipment and 
for services in securing arbitrators and 
conducting the Hearings. Every dollar 
taken in by the Society will be applied to 
the upkeep of the tribunal and to the ex- 
tension of the work throughout the coun- 
try. 
This fact is guaranteed by the corpor- 
ate character of the Society. It is a 
“membership corporation,” and under the 
law none of the officers, governors and 
members can profit through its operations. 
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It will be a public institution, designed 
and operated to confer its benefits upon 
the public at large. All of the people will 
share equally in its benefits and on equal 
terms. 

The procedure will be modelled upon 
the rule of common sense. It will be 
simple. and direct. The Arbitrators will 
designate the time for the hearing and 
the disputants will appear before them. 
Kgch disputant will state his case, produce 
his witnesses, if any, and submit what- 
ever documents are material. There will 
be no rules of evidence in this court to 
exclude testimony as “irrelevant, incom- 
petent and immaterial,” and the like. 
Each disputant will state his own story in 
his own way and the arbitrator, exercis- 
ing common sense, will know what to 
consider and what to reject. 

In a court of law, litigants are limited 
co the particular judge and to the par- 
ticular jury provided. But in the pro- 
posed tribunal there will be no limit what- 
ever to their choice. They can pick and 
choose from the very best in intelligence 
and sound judgment that the City of New 
York, with its six millions of people, or 
the country with its hundred and more 
millions, can supply. 

The beauty of it is, that all the Society 
is pledged to accomplish can be done le- 
gally under the wide authority given by 
the arbitration law of the State of New 
York. 


In the active canvass for available ar- 


bitrators willing to serve without com- 
pensation, the Society has made the sig- 
nificant discovery that it is the almost 
universal feeling among men of affairs 
that no other function in life holds more 
of usefulness, dignity and honor than that 
of acting as an impartial judge between 
men in their honest differences. Men of 
unquestioned prominence in every walk 
of life are accepting the Society’s invita- 
tion to serve in this capacity as the high- 
est compliment that could be paid to their 
intelligence, character and sense of public 
duty. 

The outstanding personnel of the gov- 
erning Board of the new Society indicates 


that the movement will be carried forward 
with vigor’‘and determination. The Board 
includes Jules 8.’ Bache, banker; Henry 
Ives Cobb, architect ; Robert Grier Cooke, 
President of the Fifth Avenue Associa- 
tion; Moses H. Grossman, former judge 
and head of the law firm of House, Gross- 
man & Vorhaus; Charles L. Guy, justice 
of the Supreme Court of the State of New 


‘York; Robert Lee Hatch, President of 


the Rotary Club of New York; Almet FE. 
Jenks, former Presiding Justice of the 
Appellate Division, Supreme Court, Sec- 
ond Department of New York; William 
B. Joyce, President of the National Sure- 
ty Company; Frederic Kernochan, Chief 
Justice of the Court of Special Sessions ; 
Samuel McCune Lindsay, of Columbia 
University and President of the New 
York Academy of Political Science ; Sam- 
uel McRoberts, President of the Metropol- 
itan Trust Company; James A. O’Gor- 
man, former United States Senator and 
Supreme Court Justice; Thomas I. Park- 
inson, Vice-President of the Equitable 
Life Assurance Society; William C. Red- 
field, former Secretary of Commerce in 
the cabinet of Presiden@ Wilson ; David A. 
Schulte, President of the Schulte Cigar 
Stores; Franklin Simon, President of 
Franklin Simon & Co; Frank H. Som- 
mer, Dean of the Law School of New 
York University; Harlan F. Stone, Dean 
of the Law School of Columbia Univer- 
sity. 

The late Emerson McMillin, a notable 
figure in the financial life of New York, 
and ever active in broad philanthropy and 
unselfish public service, was the first pres- 
ident of the Society. His sudden ‘death 
followed close upon the launching of the 
movement. In the public tribute to his 
memory, it was said that his tireless serv- 
ice in aiding the organization of this So- 
ciety marked “a fitting valedictory to his 
splendidly useful life.” No selection has 
yet been made among the eminent men 
who are being considered for the vacancy. 

The Vice-Presidents of the Society are 
Professor Samuel McCune Lindsay, emi- 
nent in the field of political science, and 
former Judge Moses H. Grossman, who 
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holds distinguished rank at the New York 
Bar. 

“If the scales of justice could be held 
evenly balanced, and the unalloyed truth 
about each side of a given case placed on 
opposite sides of the scales to determine 
which outweighs the other, then there 
would be absolute justice,” said Judge 
Grossman, who is not only vice-president 
but the founder of the Society, in speaking 
of its aims and ideals. “That however 
is not quite the process. The ability and 
astuteness of counsel, his knowledge of 
the law, pleading, practice, procedure and 
evidence; his alertness; his persuasive- 
ness, his impressiveness; these are the 
things which count with juries, outweigh- 
ing the evidence which should be the con- 
trolling factor. So it develops into a bat- 
tle of wits between legal giants, or be- 
tween a legal giant and a legal dwarf. 
The laurels go to the abler of the two 
lawyers. Merely because these facts are 
unpleasant to contemplate, we must not, 
like the ostrich, bury our heads in the 
sands of smug hypocrisy and say that they 
do not occur. Thgy do occur, and they 
occur much too frequently. How long 
will they continue? When shall we, as 
officers of the courts, sworn to aid in the 
administration of justice, face the sit- 
uation squarely and honestly and find the 
true remedy ?” 

“For a quarter of a century the bar has 
been battling with this important problem 
in an honest effort to achieve the best re- 
sult. Like Senator Elihu Root, I say to 
my brothers at the Bar in reference to 
the new tribunal, ‘I ask you to help in 
it.” I urge you all to give to the Arbi- 
tration Society of America your whole- 
hearted endorsement and your loyal sup- 
port, believing, as I do, that my plea is 
in your interests, in the interests of vour 
clients, and in the interests of the courts. 
Above all, it is in the interest of justice.” 

Judge Grossman has not pleaded in 
vain. From the judges of all the New 
York Courts, from lawyers, from bankers 
and from leaders in every trade and in- 
dustry, included within the scope of our 
great national activities have come cordial 


endorsements. ‘The press of the country 
has unanimously welcomed the movement 
as one of epoch-making quality. It now 
remains to be seen what the people of New 
York City and of the country at large, 
will do with it. It opens to them a short 
road to substantial justice in the settle- 
ment of their business differences. That 
is certain. It promises them complete 
relief from the crushing burdens of ex- 
pense and prolonged anxiety which liti- 
gation inevitably puts upon them. It 
is their great opportunity to bring justice 
within the range of their own néeds; to 
make of it the guardian of their own in- 
terests; and to bring it within the easy 
reach of all. 


As Others See Us 


A writer in the Canada Law Journal 
after referring to the procedure on the 
dismissal of certain appeals hy the Su- 
preme Court of Canada says: “Such 
a course finds its parallel only in the 
practice which obtains in a few state 
courts in the United States where counsel, 
in objecting with reason to a question 
being put, is met by the summary ruling 
‘objection overruled.’” The practice is of 
course so common that it has never oc- 
curred to the average American lawyer 
that there is anything arbitrary or un- 
justifiable in it, and it comes with some- 
thing of surprise that it should be so 
regarded by a lawyer from a jurisdiction 
where the powers of judges are supposed 
to be far more extensive than in the 
United States. The fact seems to be that 
our English brethren, while they have 
magnified the prerogatives of the bench, 
have not done so at the expense of the bar. 
The discourtesy with which young attor- 
neys are often treated by American trial 
judges would be apt to be resented in 
England as an affront to the entire bar. 
English counsel do not often permit the 
judge to forget that they are as much 
ministers of justice as he; also they do 
not often forget it themselves. Which of 
these facts is cause and which effect some 
better informed student of the British 
system must answer. Viewed from the 
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coign of the public mission of the bar, it 
is true that if counsel advance reasons 
they are entitled to have them answered by 
reason. From this viewpoint the judge is 
a co-operator with counsel in an effort to 
do justice in the case; counsel occupy a 
quasi-official station which entitles them 
to more than a mere curt decision. The 
duty of a trial court to give more than a 
bare decision differs only in degree from 
the like duty of an appellate court. In 
theory the criticism of our procedure 
seems perfect. But like many another 
theory its practical operation is not so 
satisfactory. Every practitioner is ac- 
quainted with the argumentative and ex- 
planatory judge, before whom trials are 
protracted by interminable wrangling 
while the real issues are lost to sight. The 
fact that English trials proceed with much 
more free co-operation between court and 


counsel than in our practice, and at the 
same time with much greater expedition, 
is due to conditions of long growth which 
it is impossible to transplant at once. The 
American bar has not the dignity or the 
independence which it should have or 
which is enjoyed by the profession else- 
where. The statement that an attorney 
is an officer of the court is rarely made 
except as a prelude to the imposition of 
some penalty on him by the court. There 
should be an advance toward a self-govern- 
ing bar taking a prominent part in the 
establishment and interpretation of rules 
of procedure. But, as a prelude to that 
change, there must be a growing recogni- 
tion at the bar that privileges connote 
duties not only to the client but to the 
public. 
—Law Notes, Vol. XXIV, p. 102. 
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The Lawyer 
of the Old School 


was often heard to say “Somewhere between the 
10th and 20th Howard there is the case of Watson 
v. Tarpley, which is controlling on this point.” 


But the 
Younger Attorney says 


“T will turn to the Complete Table of Cases and get 
the exact citation of that case of Watson v. Tarpley; 
I’ll also find there the Key-Number—that is the 
topic and section under which it is digested. Then I’] 
turn to that topic and section in the 2d Decennia 
Digest and see whether the later cases bear it out.’ 


To Acquaint You 


with this method and some of the other valuable 
features of the 2d Decennial Digest we have added 
an inquiry blank-which we hope you will sign and 
return. 


HOW? 


‘How can I find in three minutes in the Second Decennial Digest the latest and controlling authori- 
ties in point with an old case I have found in the text-books, encyclopedias or reports. 


To 


